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Court of Appeals of the District of Columbia 


No. 5501. i 

I 

I 

| 

District of Columbia, a Municipal Corporatioiji, Appellant, 

vs. 

i 

Celia Levenson. 


a Supreme Court of the District of Columbia. 

I 

Law. No. 76320. j 

I 

i 

Celia Levenson, Plaintiff, 

VS. I 

District of Columbia, a Municipal Corporation! Defendant. 

I 

United States of America, j 

District of Columbia, ss: I 

i 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, thje following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: I 


1 Filed February 6, 1929. 

j 

In the Supreme Court of the District of Columbia. 

j 

Law. No. 76320. I 

| 

Celia Levenson, Plaintiff, | 

vs. 


District of Columbia, a Municipal Corporation, 


Defendant. 


Declaration. 


The plaintiff, Celia Levenson, sues the defendant, the 
District of Columbia, a Municipal Corporation,! by reason 
of the following facts: 


1—5501 a 
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1. That on to-wit, the 7th day of January, 1929, the said 
plaintiff was riding in an automobile along and upon the 
public streets and thoroughfares in the District of Colum¬ 
bia, near the intersection of 16th and Irving Streets, 
Northeast. 

2. The plaintiff avers that it was the duty of the said de¬ 
fendant to use due and proper care to keep the said streets 
and thoroughfares in a reasonably safe and proper condi¬ 
tion for lawful use of vehicles passing over and upon the 
same. 

3. The plaintiff avers that upon the day and year afore¬ 
said in the said streets at the said intersection there were 
deep holes or depressions or gutters, which rendered the 
said streets dangerous and unsafe for travel upon the 
same. 

4. The plaintiff avers that the said condition of the said 
streets had remained the same for a long space of time, 
to-wit for more than a month, and that the said defendant 

had notice of the said condition of the said streets 
2 or by the exercise of due and proper care would 
have had notice thereof. 

5. Plaintiff avers that notwithstanding the dutv of the 
said defendant aforesaid, it did not use due and proper 
care to maintain the said streets in a reasonably safe con¬ 
dition for travel thereupon, and negligently and carelessly 
failed so to do, and by reason whereof, as the said plain¬ 
tiff was riding in an automobile along and upon said 
streets, at the said intersection, at a lawful, moderate and 
proper rate of speed, by reason of the said hole, depres¬ 
sion or gutter, and by reason of the said dangerous condi¬ 
tion of the said streets occasioned thereby, the said plain¬ 
tiff was thrown violently against the top, sides and floor 
of the said automobile, and seriously, dangerously and 
permanently injured. 

6. The plaintiff avers that by reason of the premises she 
suffered injuries in and about her eyes, her head, skull, and 
body; suffered internal injuries, suffered a fracture of 
bones in her body, suffered a severe nervous shock; con¬ 
tusions of head and body, cerebral concussion and injuries 
to her spine and back and by reason thereof suffered great 
physical pain and imental anguish and will in the future 
continue so to suffer, and is permanently injured, disabled 
and disfigured. 
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\ 

"Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Fifty Thousand Dollars,; ($50,000.00), 
besides costs. j 

I 

I 

Second Count. 


The plaintiff, Celia Levenson, sues the defendant, the 
District of Columbia, a Municipal Corporation, by reason 
of the following facts: j 

1. The plaintiff avers that on the 7th day! of January, 
1929, at 16th and Irving Streets, Northeast j in the City 

of Washington, in the District of Columbia, there 
3 were public streets, provided for the u^e of vehicles 
lawfullv in the use of same; that there were in the 
said streets at said intersection, depressions,! or holes, or 
gutters, which rendered the said streets dangerous and un¬ 
safe for travel upon the same. 

2. The plaintiff avers that such had been tjlie condition 
of the said streets for a long time prior to thelsaid 7th day 
of January, 1929, to-wit, for more than a month. 

3. The plaintiff avers that it became and was the duty 

of the said defendant to use due and proper care to inspect 
the said streets, and to use due and proper care to discover 
defective conditions in the same which rendered the said 
streets dangerous to vehicles, and persons therein, law¬ 
fully in the use thereof, and to remedy such dejfects if any, 
and the plaintiff avers that if the said defendant had per¬ 
formed its duty in this respect, it could and ; would have 
discovered the said defective and dangerous condition of 
said streets. : 

4. But the said defendant not regarding its'duty, negli¬ 

gently and carelessly failed to use due and proper care 
to inspect said streets and to discover defects and danger¬ 
ous conditions in the same, and to remedy the same, and by 
reason thereof, on the day and year aforesaid, the said 
plaintiff, while lawfully riding in an automobile along and 
upon the said streets, was thrown violently against the top, 
sides and floor of the said automobile as the same passed 
over said depression, or holes or gutters in said streets, 
and by reason thereof, the said plaintiff was seriously and 
dangerously injured. I 

5. The plaintiff avers that by reason of the premises she 
suffered injuries in and about her eyes, her head, skull, and 
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body; suffered internal injuries, suffered a fracture of 
bones in her body, suffered a severe nervous shock; 
4 contusions of head and bodv, cerebral concussion and 

V 7 

injuries to her spine and back and by reason thereof 
suffered great physical pain and mental anguish and will 
in the future continue so to suffer, and is permanently in¬ 
jured, disabled and disfigured. 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Fifty Thousand Dollars ($50,000.00), 
besides costs. 

Third Count. 


The plaintiff, Celia Levenson, sues the defendant, the 
District of Columbia, a Municipal Corporation, by reason 
of the following facts: 

c? 


1. The plaintiff iavers that on the 7th day of January, 
1929, there were in the public streets, provided for the use 
of persons lawfully in the use of the same, at 16th and 
Irving Streets, Northeast, in the City of Washington, in the 
District of Columbia, depressions or holes or gutters, which 
rendered the said streets dangerous and unsafe for travel 
upon the same. 

2. The plaintiff avers that such had been the condition 
of the said streets for a long time prior to the said 7th day 
of January, 1929, to-wit, for more than a month. 

3. The plaintiff avers that the said defendant knew of 
the existence of said depressions, or holes or gutters in, 
and the dangerous condition of the said streets, or, by the 
exercise of due and proper care could and would have 
known the same. 


4. Plaintiff avers that it thereupon became and was the 
duty of the said defendant to use due and proper care to 
remedv the said dangerous condition of the said streets. 

5. But the said defendant not regarding its said 
5 dutv, negligentlv and carelesslv failed to use due 
and proper care to remedy the said dangerous con¬ 
dition of the said streets occasioned by the said holes, de¬ 
pressions or gutters therein. 

6. The plaintiff avers that upon the day and year afore¬ 
said, she was riding in an automobile along and upon said 
streets, and that as the said automobile passed over said 
depressions, or holes or gutters, by reason thereof, she was 
thrown violently against the top, sides and floor of the 
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said automobile and severely and dangerously bruised, 
maimed, and injured. 

7. Plaintiff avers that by reason of the premises she 
suffered injuries in and about her eyes, her head, skull, 
and body; suffered internal injuries, suffered a fracture of 
bones in her body, suffered a severe nervous shock; con¬ 
tusions of head and body, cerebral concussion; and injuries 
to her spine and back and by reason thereof suffered great 
physical pain and mental anguish and will in the future 
continue so to suffer, and is permanently injured, disabled 
and disfigured. 

Wherefore the plaintiff brings this suit and! claims dam¬ 
ages in the sum of Fiftv Thousand Dollars !($50,000.00), 

T. MORRIS WAMPLER, ' 
S., ; 

i 

Attorney for Plaintiff. 
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Pleas. 


Filed March 1, 1929. 


* 


1. The defendant, District of Columbia, for h plea to the 

declaration filed herein, and each count thereof, says that 
it denies that, at the time and place in said declaration and 
in each count thereof, mentioned, there were any deep holes 
or depressions, or gutters, which rendered j the streets 
named in said declaration dangerous or unsafe for travel, 
as therein set forth. j 

2. And for a further plea to said declaration, land to each 
count thereof, defendant. District of Columbia,jsavs that it 
denies that it had any notice or knowledge, or j that by the 
exercise of due and proper care it would have discovered any 
dangerous or unsafe condition at or near the!location in 
said declaration, and in each count thereof, alleged. 

3. And for a further plea to said declaration, and to each 
count thereof, defendant. District of Columbia, says that 

it failed to exercise due and proper cate to main- 
7 tain in a reasonably safe condition for travel there¬ 
upon the streets, or any part or portion j thereof, in 
said declaration and each count thereof described; and 
said defendant further denies that the plaintiff sustained 
injuries, as by her alleged, as the result of any failure, 
on the part of this defendant, to exercise reasonable care 




6 


DISTRICT OF COLUMBIA VS. CELIA LEVEXSOX. 


to keep the public streets in said declaration mentioned in 
a reasonably safe condition for vehicular travel thereupon. 

4. And for a further plea to said declaration, and each 
count thereof, defendant, District of Columbia, says that 
it is without sufficient knowledge to either admit or denv 
the allegations of said declaration as to the injuries therein 
described and alleged to have been suffered by the plain¬ 
tiff. 

5. And for a further plea to said declaration, and to each 
count thereof, defendant, District of Columbia, says that 
the injuries to plaintiff alleged in said declaration, and 
the several counts thereof, were caused by the vehicle in 
which plaintiff was a passenger being driven into and 
across a certain gutter running along the side of Sixteenth 
Street. Northeast* and across Irving Street at the inter¬ 
section of said Irving Street and said Sixteenth Street: 
that said gutter was designed by the Engineer Department 
of the District of: Columbia, and was of a reasonable and 
proper depth and design for the purpose of drainage at 
the location aforesaid, and was planned and designed by 
a competent engineer, and constructed in accordance with 
said plan and design, and was reasonably safe and proper 
to be installed and constructed at the location aforesaid, 

for the purposes for which it was designed and in- 

8 tended as aforesaid, and had been maintained, and 
at the time of the alleged injuries to plaintiff was, 

in proper condition and repair. Wherefore, defendant 
says that it is not liable for the injuries to plaintiff al¬ 
leged in the declaration. 

WILLIAM W. BRIDE, 
RINGGOLD HART, 

; Attorneys for Defendant. 

9 Joinder in Issue. 

Filed March 8, 1929. 

• * * • • * * 

The plaintiff joins issue on the pleas of the defendant 
tiled herein. 

T. MORRIS WAMPLER, 

s., 

Attorney for Plaintiff. 
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I 

I 

Notice of Trial. 

i 

To Messrs. Bride and Hart, 

Attorneys for Defendant: 

Please take notice that the issue joined herein will be 
tried at the next term of Court. 

T. MORRIS WAMPLER, 

S-, i 

Attorney for 'Plaintiff. 

Note of Issue. j 

| 

The style of this suit is as above set forth, T. Morris 
Wampler is the attorney for the plaintiff land Messrs. 
Bride and Hart are the attorneys for the defendant. 

10 Memoranda. i 

I 

May 20, 1931.—Consolidated for trial wijth Law No. 
76316'. J 

May 21. 1031.—Jury sworn and respited from day to 
day, to and including May 28, 1931. | 

May 28,1931.—Verdict for Plaintiff for $1,500. 

Supreme Court of the District of Columbia. 

Thursday, June 4, 1931. 

Session resumed pursuant to adjournment,! Hon. F. L. 
Siddons, Justice, presiding. 

# * # • • • • 

i 

It appearing that under rule of Court judgijnent on ver¬ 
dict should bo entered in this cause, it is so ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant herein the sum of Fifteen Hundred Dollars 
($1,500.00). together with costs of suit to be taxed by the 
Clerk, and have execution thereof. I 

7 i 

i 

Memorandum. \ 

i 

i 

.Tune 8, 1931.—Appeal noted by Defendant, j 

l 

I 

11 Assignment of Errors. 

Filed June 22,1931. 

* * * * * * • 

i 

i 

Comes now the Appellant, the District of Columbia, by 
counsel, and assigns as error committed by the trial court 
the following: j 


i 

i 
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1. In admitting evidence of the witness Anderson rel¬ 
ative to his experience in road work and highway construc¬ 
tion work in places other than the District of Columbia. 

2. In holding that the witness Anderson was a qualified 
expert on highway construction and grades in the District 
of Columbia. 

3. In ruling that the witness Anderson was competent to 
give an opinion on the proper method of highway construc¬ 
tion in the District of Columbia. 

4. In permitting the witness Anderson to give the gen¬ 
erally accepted rule for the construction of highways. 

5. In permitting the witness Anderson to illustrate on 
the blackboard the intersection of the roadwav. 

6. In permitting the witness Anderson to illustrate on 
the blackboard 'the effect of and on an automobile going 


over the intersection in question. 

7. In permitting the witness Anderson to give his opinion 
as to the effect on an automobile and occupants in the same 
in passing over the gutter in question. 

8. In permitting the witness Anderson to answer a hypo¬ 
thetical question relative to the effect on the automobile 
and occupants thereof in going over the gutter in question. 

iK In failing to direct a verdict for defendant at tin* close 
of the plaintiff’s case. 

12 10. In failing to direct a verdict in favor of the 

defendant at the close of the entire case. 

11. In failing to withdraw a juror and continue the case 
by reason of the improper conduct and arguments of 
counsel for the plaintiffs during his closing argument to 


the jury. 

12. In failing to withdraw a juror and continue tin 1 case 
during the progress of the trial. 

13. In failing to withdraw a juror and continue the case 
at the close of the entire case. 

14. In failing to .withdraw a juror and continue the case 
after the completion of the final argument to the jury. 

15. In failing toiwithdraw a juror and continue the case 
after the plaintiff Chessin had fainted in open couri. 

16. In failing toiwithdraw a juror and continue the case 
by reason of the improper remarks by plaintiffs’ witness 
Dr. Hoffman. 

17. In failing to withdraw a juror and continue the case 
by reason of the improper remarks and misconduct of 
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counsel for the plaintiffs during his opening | statement to 
the jury. _ } 

18. In failing to withdraw a juror and continue the case 
by reason of the improper remarks and misconduct of 
counsel for plaintiffs in exhibiting the human; skull during 
the examination of the witness Grabill. 

19. In failing to withdraw a juror and continue the case 
by reason of the improper remarks and misconduct of 
counsel for the plaintiffs in frequently displaying before 
the jury the human skull which was not in evidence. 

20. In failing to withdraw a juror and continue the case 
by reason of the improper remarks and misconduct of 

counsel for plaintiffs in exhibiting the human skull 
13 and arguing relative thereto in his final summation 
to the jury. 

21. In failing to withdraw a juror and continue the case 
by reason of the improper remarks of counsel fpr the plain¬ 
tiffs during the examination of the witness Arpiat. 

22. In failing to withdraw a juror and continue the case 
by reason of the improper remarks and misconduct of 
counsel for the plaintiffs during the examination of the 
witness Whitehurst. 

23. In refusing to permit the witness Whitehurst to ex¬ 

press an opinion as to whether the roadway and gutters in 
question were reasonably safe. ] 

24. In failing to withdraw a juror and continue the case 
by reason of the improper remarks of counsel for the plain¬ 
tiffs during the examination of the witness, Bernard Ches- 
sin, concerning his financial inability to obtain hospitaliza¬ 
tion. 

25. Tn refusing to permit the witness Grabill to testify 

that the intersection at 16th and Irving Streets was con¬ 
structed in accordance with the generally accepted plan 
and design of highway construction. j 

26. In refusing to permit the witness Grabill to testify 

that the gutters would have been repaired if repairs were 
necessary. ; 

27. Tn refusing to receive in evidence the traffic regula¬ 
tions regarding headlights on automobiles. j 

28. Tn refusing to take judicial notice of the Act of Con¬ 
gress defining reckless driving of automobiles, j 

29. In holding that Irving Street was not a public high¬ 
way. ! 
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30. In failing to strike out the testimony of the witness 
Anderson relative to the effect upon an automobile going 
over the gutters in question. 

14 31. In refusing to permit the examination of the 
witness I)r. Hoffman regarding the prescribing of 

narcotics for the plaintiff Chessin. 

32. In failing to withdraw a juror and continue the case 
by reason of the improper remarks of counsel for the plain¬ 
tiffs during the examination of the witness Captain Plem- 
mons. 

33. In admitting the records of the United States Gov¬ 
ernment Bureau of Roads. 

34. In refusing to admit part of the hospital record in 
evidence. 

35. In refusing to permit the witness Bernard Chessin 
to testify to statements made bv him to the witness Herbert. 

36. In refusing to permit the witness Herbert to testify 
to statements made to him bv the witness Bernard Chessin. 

37. In refusing to permit the witness Grabill to testify 
relative to the difference between the gutters at intersec¬ 
tions and in between the intersections. 

38. In refusing to admit in evidence the records of the 
defendant showing the method and kind of construction 
used. 

39. In permitting the witnesses for the plaintiffs to char¬ 
acterize the kind of bump received when passing over the 
intersection. 

40. In permitting the plaintiffs’ counsel to ask leading 
questions during the examination of the witness Chessin. 

41. In refusing to permit the witness Bernard Chessin to 
testify concerning his knowledge of the traffic regulations 
regarding headights on automobiles. 

42. In curtailing counsel for the defendant cross-examina¬ 
tion of the witness Adele Chessin. 

43. In permitting the witnesses Hoffman and Kerr 

15 to testifv as to what may follow from a fractured 

* * 

skull injury. 

44. In permitting the witness Kerr to express an opinion 
based in part upon the history of the injury. 

45. In admitting evidence of the financial inabilitv of 
the plaintiff Chessin and her husband to obtain hospitaliza¬ 
tion. 
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46. In refusing to admit evidence that fre^ hospitaliza¬ 
tion could be obtained for the plaintiff Chessin. 

47. In permitting the witnesses Mr. and Mrs. Haller to 
testify to the effect on automobiles and occupants of auto¬ 
mobiles crossing the intersection of 16th and Irving Streets. 

48. In refusing to admit testimony of the witness Heide 
relative to statements made bv Bernard Chessin concern- 

I 

ing the identity of the automobile. j 

49. In refusing to permit the witness Heitlc to testify 
as to the kind of gutters at Jackson and Irviiig Streets. 


50. In refusing to admit testimony of the witness Plem- 
mons relative to the method of handling complaints. 

51. In refusing to admit testimony on behalf of the de¬ 
fendant. j 

52. In refusing to permit the defendant to prove the kind 
and type of gutters in the immediate vicinity jof 16th and 
Irving Streets, N. E. 

w / ' I 

53. In admitting testimony on behalf of the plaintiffs 
over objection and exception of tlie defendant. | 

54. In refusing to continue the case until thje next term 

of court. ! 

55. In separately refusing to grant each of [the defend¬ 

ant’s Instructions Nos. 5, 6, 7, 8, 9, 10, 11, 12, 14,15, 16, 17, 
18, 20, 21, 22, and 23. i 


WILLIAM W. BRIDE, 
W., _ j 

Corporation Counsel, I). C. 


16 Service of copv acknowledged June 22nd, 1931. 

T. MORRIS WAMPLER, 

Attorney for Plaintiffs. 


\ 

j 

Stipulation. \ 


Filed June 22, 1931. 


# # « * # * * 

I 

I 

It is hereby stipulated by and between the counsel for 
the respective parties herein that the Bill of Exceptions and 
record in the case of Mary Chessin vs. the District of Co¬ 
lumbia, Law No. 76,316, be the Bill of Exceptions and 
record in the case of Celia Levenson, vs. the District of Co¬ 
lumbia, Law No. 76,320. 
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It is further stipulated by and between the parties hereto 
that all exhibits offered in the trial of the ease may be 
used in the argument of the said case in the Court of Ap¬ 
peals of the District of Columbia and that the said exhibits 
shall, if possible, be also incorporated in the record. 

It is further stipulated that the declaration and plea in 
the case of Mary Chessin vs. the District of Columbia, 
Law No. 76,316, are identical to the pleadings in the case 
of Celia Levenson vs. the District of Columbia, Law Xo. 
76,320. 

It is further stipulated that the case of Mary Chessin 
vs. the District of Columbia, Law Xo. 76,316, and Celia 
Levenson vs. the District of Columbia, Law Xo. 76,320 were, 
by consent of counsel and the approval of the trial court, 
consolidated for trial. 

WILLIAM W. BRIDE, 

W., 

R. E. LYNCH, 

1 Attorneys for Defendant. 

T. MORRIS WAMPLER, 

Attorney for Plaintiffs. 

17 Memorandum. 

June 26, 1931.—Proposed Bill of Exceptions filed. 

Supreme Court of the District of Columbia. 

Wednesdav, Julv 17. 1931. 

Sessions resumed pursuant to adjournments. 

Hon. James M. Proctor, Oscar R. Luhring, Justices, pre¬ 
siding. 


Comes now the parties in the above entitled causes by 
their respective attorneys of record, and thereupon the de¬ 
fendant by its attorney of record submits to the Court the 
Bill of Exceptions taken at the trial of this cause and prays 
that the same be signed and made of record nunc pro tunc, 


which is lierebv accordinglv done. 

% o % 


PROCTOR, 

Justice. 


I 
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Designation of Record. 
Filed June 22, 1931. 


* ! 


* 


Comes now the District of Columbia, appellant in the 
above entitled cause and designates the parts of the Record 
which it desires to have included in the transcript, said 
parts of Record being considered sufficient for the deter¬ 
mination of the questions raised on appeal. j 

1. Declaration. 

2. Plea. | 

3. The joinder of issue, notice of trial and njote of issue. 

4. First minute entry (May 20, 1931).| 

18 5. Second minute entry (May 21, 1931). 

6. Third minute entry (May 22, 1931). 

7. Fourth minute entry (May 25, 1931). 

S'. Fifth minute entry (May 26, 1931). 

9. Sixth minute entry (May 27, 1931). j 

10. Seventh minute entry (May 28, 1931). ! 

11. Memo.: Verdict for the plaintiffs. 

12. Memo.: Judgment of the court. j 

13. Memo.: Notation of an appeal in open court by the 

defendant to the Court of Appeals. j 

14. Memo.: Filing submission of the Bill of Exceptions. 

15. Bill of Exceptions (to be furnished). j 

16. Assignment of Errors. j 

17. This Designation of Record. ! 

18. Stipulation of June 22, 1931. 

WILLIAM W. BRIDE, 

w., ! 

Corporation Counsel, D. C., 

R. E. LYNCH, j 

Assistant Corporation Counsel, If. C., 

Attorneys for Defendant. 

Service of copy of the foregoing Designation [of Record 
acknowledged this 22nd dav of June, 1931. i 

T. MORRIS WAMPLjER, 

Attorney for Plaintiff. 
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19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 76320 at Law, wherein Celia Leven- 
son is Plaintiff and District of Columbia, a Municipal Cor¬ 
poration, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of September, 1931. 




[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5501. District of Columbia, a municipal corporation, 
appellant, vs. Celia Levenson. Court of Appeals, District 
of Columbia. Filed Sep. 23, 1931. Henry W. Hodges, 
Clerk. 


(1180) 


Return to Writ of Certiorari 


Court of Appeals of the District of Columbia 


JANUARY TERM, 1932. 

No. 5500 

DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, APPELLANT,; 

j 

VS. 

MARY CHESSIN 

AND 

No. 5501 --r 

DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, APPELLANT, | 

VS. | 

CELIA LEVENSON. i 



FILED FEBRUARY 25, 1922. 


Filed Mav 28, 1931. ! 

I 

In the Supreme Court of the District of Columbia. 

Law. No. 76316. 

i 

Mary Chessix, Plaintiff, j 

vs. ! 

j 

District of Columbia, Defendant, j 

and ! 

Law. No. 76320. 


1—5500a 
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< 


Celia Levensox, Plaintiff, 
vs. 

Distkict of Columbia, Defendant. 

Defendant's Prayer No. 1. 

The jurors are instructed, as a matter of law, that upon 
all the testimony, they must return a verdict in favor of 
the defendant, District of Columbia. 

Denied. Ex. 

F. L. S. 


Defendant's Prayer No. 5. 

The jury are instructed that in their consideration of 
whether or not the construction alleged to have been the 
cause of the plaintiffs’ injury was faulty, you must con¬ 
sider all the testimonv in the case, the construction that 
has been used, and the reason that is given for making the 
construction in the wav it was made, and before vou can 

• 7 % 

render a verdict against the defendant, the District of 

Columbia, vou must find that from such testimonv the con- 
• % 

struction was obviouslv dangerous and that the defendant 
should have observed its obvious dangerous condition. 
This fact you must determine in the light of the facts prior 
to the accident and not afterward, for vou are charged 
that the mere happening of the accident does not of itself 
fix liability upon the defendant. 

Denied. Ex. 

F. L. S. 


Defendant's Prayer No. 6. 

The jury are instructed that if they find from the evi¬ 
dence that the condition complained of in this case was part 
of a general plan or design adopted by the defendant, and 
its officers and agents, then their verdict must be for the 
defendant. 


Denied. Ex. 
F. L. S. 
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I 


Defendant’s Prayer No. 7. j 

The jury are instructed that it was not the duty of the 
defendant to provide the newest construction but a con¬ 
struction that was reasonably safe and in i common use 
under similar circumstances and conditions,) and if you 
believe from the evidence that the plan construction which 
caused the plaintiffs’ injury was a proper form of con¬ 
struction and in use under similar circumstances, then vou 
are instructed the defendant is not liable in this case. 

Denied. Ex. j 

F. L. S. ! 


Defendant's Prayer No. 8. j 

I 

! 

The jurors are instructed that the mere age of the con¬ 
struction is not evidence in itself that the street was in an 
unsafe condition. I 

Denied. Ex. \ 

F. L. S. 


Defendant’s Prayer No. 9. 

i 

If the jury believe from the evidence that the accident 
to plaintiff was caused by the faulty design or j plan of the 

gutters or drains in question the verdict must be for the 

defendant. j 

Denied. Ex. ! 

F. L. S. S 


Defendant’s Prayer No. 10. | 

i 

The jurors are instructed that before they qin properly 

return a verdict against the defendant, the District of Co- 

* 7 ! 

lumbia, thev must find from the evidence not oiiilv that the 
roadway at the point of the accident was unsafe and dan¬ 
gerous but also must find, from a preponderance of the 
testimony, that the defendant had either actual notice of 
its unsafe condition, or that the same was so apparent that 
the defendant should have known of such dangerous con¬ 
dition had it exercised reasonable care in tirhe to have 
adopted precaution against injury at this locatibn. 

i 

Denied. Ex. 

F. L. S. ! 


2—fiOOOu 
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Defendant's Prayer No. 11. 

The jury are instructed that if they find from all the 
evidence in this case that the construction of the roadway 
at 16th and Irving Streets, X. E. was in accordance with 
the general plan or design of the District of Columbia and 
that such plan or idesign was reasonably safe and not ob- 
viouslv dangerous; then their verdict must be for the de- 

v c t 

fendant. 

Denied. Ex. 

F. L. S. 


Defendant's Prayer No. 12. 


You are instructed, as a matter of law, that it is onlv 
lawful to operate a motor vehicle over any public highway 
at rate of speed that is reasonable and proper, having re¬ 
gard as to the width of the public highway and the use 
thereof or so as not to endanger any individual or prop- 
ertv, and further that it is the dutv of the defendant merelv 
to keep the highways in a reasonably safe condition: there¬ 
fore, if you believe from the evidence in this case that the 
operator of the motor vehicle in question was not operating 
the machine at the location of 16th and Irving Street- at 
a speed that was reasonable and proper, having regard to 
the width of the streets and the use thereof and the safety 
of the occupants, and that such operation was the cause 
of the accident, in whole or in part, then you are instructed 

that vour verdict should be for the defendant. 

* 

Denied. Ex. 

F. L. S. 


Defendant's Prayer No. 14. 

You are instructed as a matter of law that an automobile 

may be operated recklessly and at an unreasonable rate of 

speed and so as to injure property or individuals even 

though said automobile is being operated within the speed 

fixed bv law. 

* 

Denied. Ex. 

F. L. S. 



D 


i 


Defendant’s Prayer No. 15 j 

| 

You are instructed as a matter of law that there is no 
duty on the part of the defendant to guard against careless 
.or reckless operation of an automobile, regardless of the 
presence of gutters at this intersection. 


Denied. Ex. I 

F. L. S. I 

I 

i 

i 

Defendant’s Prayer No. 16. 

i 


The Acts of Congress, approved March 3, 1925, and 
July 3, 1926, entitled the “District of Columbia Traffic 
Acts*', in effect in the District of Columbia op January 7, 
1929, provided that: i 


“Xo individual shall operate a motor vehicle over any 
public highway in the District (1) recklessly ;| or (2) at a 
rate of speed greater than is reasonable and proper, hav¬ 
ing regard to the width of the public highwjay, the use 
thereof, and the traffic thereon; or (3) so as jto endanger 
any property or individual.” I 


If vou find from the evidence in this case !that at the 

* # # , j. 

time of the occurrance in question, or just pijior thereto, 
the automobile in which plaintiff was riding, was being 
operated recklessly or at a rate of speed greater than is 
reasonable and proper, having regard to the vfidth of the 
public highway, and the use thereof, or so as tjo endanger 
any property or individual, then you are instructed as a 
matter of law that the plaintiffs were guilty of j negligence, 
and if said negligence contributed in whole ori in part to 
the happening of the accident, then there cat} be no re¬ 
covery in this case, and your verdict must jbe for the 

defendant. i 

(Colt's case, — U. S., —.) 

Denied. Ex. 

F. L. S. i 

J 

i 

Defendant’s Prayer No. 17. j 

! 

The Traffic Regulations in foi’ce in the District! of Colum¬ 
bia at the time of the occurrance in question provided that 
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all vehicles in motion on any street within the District of 
Columbia should display lights at night as follows: 

“(b) Motor vehicles other than motor cycles shall be 
equipped with and have lighted at least two head lamps of 
a type approved by the director and mounted on the front 
of the vehicle, one on each side, and fitted with lamps of 
the same rating giving approximately 21 candlepower. 
Xo red or green light shall be visible from the front. A 
lighted lamp shall be mounted at the rear arranged to show 
a red light visible from the rear at a distance of 500 feet 
and to illuminate by white light the rear license plate in 
such a manner as to make the numerals thereon legible for 
at least 50 feet from the rear of the vehicle. When a 
trailer is used in conjunction with a motor vehicle, the 
trailer only shall be required to display a rear light.*’ 


“(g) Construction, Arrangement , awl Adjustment .— 
The head lamps and head-lamp devices shall be so con¬ 
structed, arranged, and adjusted that they will at all times 
under normal atmospheric conditions produce ample driv¬ 
ing light so as to reveal any person, vehicle, or other sub¬ 
stantial object the size of a small child on the street 200 
feet ahead, except when the motor vehicle is operated on a 
street so well lighted that any substantial object on the 
street 200 feet ahead is clearly discernible when the head 
lamps are dimmed or when the vehicle is coming over the 
brow of a hill or under other circumstances which would 


throw the full beam upward so as to produce glaring or 
dazzling light. Head lamps shall not project a glaring or 
dazzling light to persons approaching or to persons whom 
such lights may approach.” 


If vou believe from the evidence in this case that the 

* 

automobile in which plaintiffs were riding at the time and 
place in question, or just prior thereto, was being operated 
with head lights not conforming to the above Traffic Regu¬ 
lations, then vou are instructed as a matter of law that if 
you find such lack of proper equipment or adjustment con¬ 
tributed to the occurrence in question in whole or in part, 
then vour verdict must be for the defendant. 

Denied. Ex. 

F. L. S. 


I 
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j 

i 

i 

I 

Defendant's Prayer No. 18. 

'i 

The Court instructs the jury that if the plaintiffs, Mary 
Chessin and Celia Levenson, and the drive^ of the car, 
Bernard Chessin, wore on a joint enterprise or undertak¬ 
ing then you are instructed, as a matter of law, that negli¬ 
gence of Bernard Chessin, the driver of the car, if you 
find he is guilty of negligence, is imputable to the plain¬ 
tiffs in these cases, and if the driver, Bernard Chessin, 
was guilty of negligence which caused the accident and in¬ 
juries, in whole or in part, then you are instructed as a 
matter of law that vour verdict should be for the defendant. 

Denied. Ex. j 

F. L. S. ! 


Defendant's Prayer No. 20. 

I 

The jury are instructed that in considering the weight 

of the evidence in this case tliev mav take intb considera- 

• % 

lion the interest of the parties to the case, and!the interest 
and relationship of the various witnesses to 
in the case, and the jury are instructed that 
that any witness lias lawfully misstated any material fact, 
1 lien the jury are at liberty to reject such witness’ testi¬ 
mony in whole or in part. j 

l 

Denied. Ex. ! 

F. L. S. ! 


the parties 
if thev find 


Defendant's Prayer No. 21. j 

j 

The jurv are instructed that if vou are not Satisfied by 
a preponderance of this evidence that the occurrence in 
question was due to some negligence of the defendant, the 
District of Columbia, or you do not know how the accident 
happened, then your verdict should be for the j defendant. 

Denied. Ex. j 

F. L. S. i 


Defendant's Prayer No. 22. 

i 

The plaintiffs in this case charge that the defendant, the 
District of Columbia, maintained deep holes or depressions 
or gutters on Irving Street, N. E. at 16th Street, which 
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rendered the said street dangerous and unsafe for auto- 
mobobilc travel thereon. 

The Court instructs you. as a matter of law, that in order 
for the plaintiffs to recover against the defendant, the Dis¬ 
trict of Columbia, they must prove by a preponderance of 
the evidence: 


1. That the defendant, the District of Columbia, had 
notice of the existence of a doe]) hole, deep depression or 
deep gutter on the east side of 16th Street, X. E. at Irving: 


2. That by reason of the aforesaid depressions, holes or 
gutter in said street there existed a dangerous condition to 
automobile travel: 


•> 

*). 


That plaintiffs* automobile was traveling at a reason¬ 


able speed under the circumstances: 


4. That the defendant maintained a dangerous condition 
and such condition was the proximate cause of the accident 
and plaintiffs' injuries. 


Unless the plaintiffs establish these facts by a prepon- 
derance <>f the evidence, then vour verdict must be for the 
defendant, the District of Columbia. 


I Ionic 


F. L 



Defendant's Prai/er Xn. 23. 

You are instructed that even though you find from the 
evidence in this ease that the defendant, the District of 
Columbia, was guilty of negligence as charged in the plain¬ 
tiffs* declaration, then* can be no recovery by the plaintiffs 
unless you also find that tin* defendant, the District of Co¬ 
lumbia, had knowledge that tin* condition of the highway 
at Kith and Irving Street constituted a dangerous situation 
and failed to remedv it within a reasonable time there- 
after. 

Denied. Ex. 

F. L. S. 


Supreme Court of the District of Columbia. 

Exited States of America. 

District of Columbia, ss: 

I. Frank E. Cunningham. Clerk of the Supreme Court of 
the District of Columbia, do hereby certify, in obedience to 
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the Writ of Certiorari hereto attached and returned here¬ 
with, that the foregoing are true and correct copies of Ap¬ 
pellant ’s Instructions Nos. 1, 5 to 12, inclusive,! 14 to 18, in¬ 
clusive, and 20 to 22, inclusive, omitted from the record 
heretofore transmitted to the Court of Appeals of the Dis¬ 
trict of Columbia in the case of Mary Chessin, Plaintiff, vs. 
District of Columbia, a Municipal Corporation^ Defendant, 
Law Xo. 76316, and Celia Levenson, Plaintiff, vs. District of 
Columbia, a Municipal Corporation, Law Xo. !?6320. 

In testimony whereof 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Wajshington, in 
said District, this 15th day of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRAXIv E. CUXXIXLIIAM, 

i Clerk. 

\ 

Filed Feb. 13, 1932. Frank E. Cunninghaiii, Clerk. 


The United States of America, ss: 

The President of the United States of America‘to the Hon¬ 
orable the Justices of the Supreme Court of the District 
of Columbia, Greeting: 

Whereas in certain suits in said Supreme Cofirt between 
Mary Chessin, plaintiff, and District of Columbia, a Munici- 
pal Corporation, defendant, Law, Xo. 76,316,! and Celia 
Levenson, plaintiff, and District of Columbia, a Municipal 
Corporation, defendant, Law, Xo. 76,320, which! suits were 
removed to the Court of Appeals of the District of Colum¬ 
bia by virtue of appeals agreeably to the act ojf Congress 
in such case made and provided, a diminution of [the records 
and proceedings of said causes has boon suggested, to-wit, 
Appellants’ Instructions Xos. 1, 5 to 12, inclusive, 14 to 18, 
inclusive, and 20 to 23, inclusive. j 

You, therefore, are hereby commanded that,! searching 
the records and proceedings in said causes you certify what 
omissions, to the extent above enumerated, you shall find 
to the said Court of Appeals, so that you have the same, to¬ 
gether with this writ, before the said Court of Appeals 
forthwith. j 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 13th day of February, in 
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the vear of our Lord one thousand nine hundred and 
thirty-two. 

w 

[Seal Court of Appeals, District of Columbia. 1 

HENRY IV. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Bv MONCURE BURKE, 

* 

Deputy. 


[Endorsed:] Court of Appeals of the District of Colum- 
w bia. Nos. 5500 & 5501, January Term, 1932. District of 
«-V2olumbia, a Municipal Corporation, Appellant, vs. Mary 
Chgtgin, .-and District of Columbia, a Municipal Corpora- 
.,tiol£ Appellant, vs. Celia Levenson. Writ of certiorari. 
• .fifed Feb. 13,-1932. -Frank E. Cunningham, Clerk. Court 
of A gme als, District of Columbia. Filed Feb. 25, 1932. 
V^’Senwjfei Hodges, Clerk. 
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